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RICHARD D. FRAADE
MICHAEL ARTAN*

Temporary Employment of

Foreign Nationals: The "H" Visa
Recently, the flood of undocumented foreign workers entering the United
States from all over the world has been receiving much attention from Americans. Yet, little attention is given to understanding the mechanisms for the
legal entry of foreign workers and trainees into the United States. Understanding these mechanisms and their underlying policies is vital not only to
prospective foreign workers and trainees but also to those interested in a
complete picture of foreign employment in the United States. The purpose of
this article is to clarify the rules and delineate the requirements for the legal
entry of foreign workers into the United States.
According to the Immigration and Nationality Act,' every alien2 entering
the United States is considered to be either an "immigrant" or a "nonimmigrant." 3 An "immigrant" is every alien except one who fits into one of the
various classes of "nonimmigrant" aliens established in the Act.' Listed
among these nonimmigrant classes is the "H" group.' This visa classification
enables aliens to legally enter the United States temporarily to undertake
employment' or training.7
Yet, each alien is presumed to be an intending immigrant unless he demonstrates, by affirmative evidence, that he is entitled to nonimmigrant status.8
In doing so, the alien must satisfy both the consular office when applying for
the visa, and the immigration office when applying for admission to the
United States. 9
*Mr. Fraade practices law in Los Angeles; Mr. Artan is a recent law graduate.
'8U.S.C. §§ 1101-1503 (1976 & Supp. 1979) [hereinafter cited as Immigration Act].
'Alien is defined as "any person not a citizen or national of the United States." Id. §
I101(a)(3).

'Id.
§ 1101(a)(15).
Id.
'Id. § ll01(a)(15)(H).
6
1d. § l101(a)(15)(H)(ii).
'7d. § 1101(a)(15)(H)(iii).
:United States Embassy, London, Visa Fact Sheet No. 2 (1977).
'In re University of Okla., 14 i. & N. Dec. 213 (1972).
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Two steps are thus required to gain an "H" visa and thereby obtain a work
permit allowing the foreign worker to be paid while he is in the United States.
First, the foreign applicant must gain consular approval of his status as a
nonimmigrant. Next, he must fulfill the requirements established for the
"H" class by the Immigration and Naturalization Service (INS).
Three reasons underlie Congress's establishment of the "H" class. First,
Congress wished to facilitate the entry of those alien workers who could help
alleviate labor shortages in American production and commerce. Second,
Congress hoped that foreign trainees could acquire the expertise and knowledge of American commerce and production."I Finally, Congress wanted to
allow American commerce to gain the benefits of hiring aliens of distinguished merit and ability.' 2
Various considerations, however, limit the entry of alien workers. Foremost is the idea that the employment of foreign aliens could adversely affect
the wages and working conditions of workers in the United States similarly
employed. 3 The fear that poorly qualified alien workers will diminish the
quality of service in the United States is taken into account.' The foreign
policy issue raised by alien workers coming to the United States and depleting
the supply of labor sorely needed in their home country is also important.' 5
This issue involves both practical and moral implications, as evidenced by the
severe health care problems faced by underdeveloped countries, many of
whose doctors are working in the United States.'"
Out of these countervailing factors grow the regulations and procedures
with which aliens must cope in order to work and train in the United States.
I. Consular Approval of Nonimmigrant Status
With all "H" visa applications, the alien must have "a residence in a
foreign country which he has no intention of abandoning." 7 In other words,
the applicant must be a bona fide nonimmigrant who is not intending immigration with the visit at hand.
This determination of whether the applicant is a bona fide nonimmigrant is
to be made by the consular officer when the alien applies for a visa, and by an
immigration officer when the alien applies for admission to the United States
or applies for a change from another nonimmigrant status to "H" nonimmi"*H.R. REp.No. 1365, 82nd Cong., 2d Sess. 44-45 (1952). See also S. REP. No. 1515, 81st
Cong., 2d Sess. 588, 590 (1950).
'H.R. REP. No. 1365, note 10 supra. See also S. REP. No. 1515, note 10 supra.
'1H.R. REP. No. 91-851, 91st Cong., 2d Sess. 3 (1970).
"8 C.F.R. § 214.2(h)(3) (1979).
"This is evidenced by congressional action limiting the entry of foreign medical graduates into
the United States. See 122 CoNG. REc. 2,1915, 2,1920 (1976). See also Kaye, Danilov & MacDonald,A lien Physicians and Their Admission into the United States, 16 SAN DiEGo L. REV. 61
(1978) [hereinafter cited as Kaye].
"Kaye; supra note 14.
Id. at 63. See also 122 CONG. REC. 2,1920 (1976) (remarks of Sen. Kennedy).
"Immigration Act, supra note 1, § 1101(a)(15)(H).
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grant status.' The determination that the applicant is a bona fide nonimmigrant is separate from the Attorney General's approval of the petition to
classify the nonimmigrant as temporary worker or trainee."
Thus, the alien must show, to the consular officer's satisfaction, that he
will be going to the United States for only a temporary period.2" In judging
the alien's intent, purpose and reason for returning home, 2 the following
questions are reviewed by the consular officer in all nonimmigrant visa application cases:
1. Whether the period of time for which the applicant is planning to stay in
the United States is reasonably consistent with the purpose of the visit?
2. Whether the expenses of the applicant's visit and the cost of return
passage would require employment in the United States?
3. Does the applicant have reasonably permanent employment or business
connections which would cause him to return abroad?
4. Does the applicant have family, social, cultural or other ties which
would cause him to return abroad?
5. Will the applicant be admitted into the country he wishes to enter following his stay in the United States.
6. Is the present visa application desired for a temporary stay22 despite an
earlier indication that the applicant wished to immigrate to the United
States?
7. Is the applicant actually an intending immigrant who is applying for a
nonimmigrant visa to: (a) avoid a waiting period caused by an oversubscribed numerical limitation; (b) circumvent payment of fees; (c) evade
clearance; or (d) avert documentary requirements? 23
A. Excludability and Waiver
The applicant must also pass a very important test before gaining bona fide
nonimmigrant status. The applicant must, as a matter of law, be eligible to
enter the United States.24 The Immigration and Nationality Act has specified
thirty-two grounds which preclude entrance to the United States.2" If the
applicant falls within any of these thirty-two categories, he must prove that
he is exempt, or obtain a waiver from the United States Attorney General in
order to gain admission to the United States. 2" Among these thirty-two
"In re University of Okla., 14 1. & N. Dec. 213, 215 (1972).
'Id.
"0United States Embassy, London, Visa Fact Sheet No. 6 (1977).
21Id.
"With H-I visas nonimmigrant status is not precluded by registry for third or sixth preference
immigration provided that the applicant can establish that he still plans to return to his foreign
residence after his temporary stay. See In re Bocris, 13 1. & N. Dec. 601 (1970). For an explanation of H-I visas, see text accompanying note 4 infra.
"United States Embassy, London, Visa Fact Sheet No. 6 (1977).
'Taffet, Processingan Immigrant Visa Application With a U.S. Consul, I1 ANN. IMMIGRATION & NATURALIZATION INST. 267 (1978) [hereinafter cited as Taffet].
"Immigration Act, supra note 1, § 1182(a).
"Taffet, supra note 24, at 273. See also Kleindienst v. Mandel, 408 U.S. 753 (1972).
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grounds are: physical or mental disability," prior convictions for crimes of
moral turpitude, 2 previous deportation,2 9 prior attempts to enter the United
States through fraud or willful misrepresentation, 30 prostitution, 3' polygamy," membership in "subversive classes," 3 and those aliens seeking to
enter the United States to gain employment without a labor certification that
qualified unemployed workers cannot be found in the United States, or
without an exemption to the labor certification requirement. 3"
Waivers, or exemptions, also come in various forms. Among those exemptions are family ties,3" prior lawful residence of at least seven consecutive
years, 3" and entry approval by the Attorney General of the United States. 3
The approval by the Attorney General is made pursuant to a recommendation by the Secretary of State or by a consular officer that the applicant
should be admitted temporarily despite his inadmissibility. 3 Such temporary
nonimmigrant admission is within the discretion of the Attorney General. 3
Prior abuse of entry opportunities such as failure to limit activities to the
stated purposes of the trip is cause for the waiver to be denied however."'

"Immigration Act, supra note 1,§ 1182(a)(1)-(6). Included among these disabilities are insanity, mental retardation, drug addiction, alcoholism, and affliction with a dangerous or contagious disease. To become excludable, a United States Public Health Service physician, or other
authorized physician, must certify that the applicant suffers from one of these conditions. See
also Taffet, supra note 24, at 269.
"Immigration Act, supra note 1,§ 1182(a)(9)-(10). "Petty offenses" as defined in 18 U.S.C. §
1(3) (1976) will not cause exclusion unless two such criminal convictions occur.
"Immigration Act, supra note 1, § 1182(a)(16).
"Id. § 1182(a)(19).
"Id. § 1182(a)(12).
"Id. § 1182(a)(1 1).
"Id. § 1182(a)(27)-(29). See also Kleindienst v. Mandel, 408 U.S. 753 (1972), in which a
scholar and journalist was denied entry into the United States to engage in a collegiate speaking
tour because of advocacy of Communist doctrines.
14Immigration Act, supra note 1, § 1182(a)(14).
"Id. § 1182(b). This section provides exceptions for illiterates with family ties within the
United States. See also id. § 1182(g) (which provides exceptions for the mentally and physically
disabled (see note 27 and accompanying text supra)); id. § 1182(h) (exemptions for applicants
deemed inadmissible for criminal or immoral activities if it is established that family members in
the United States would suffer extreme hardship if the applicant were not allowed to enter the
United States); id. § 1182(i) (exceptions for applicants who have family members lawfully residing in the United States and have previously tried to enter the United States by fraud or willful
misrepresentation. For a discussion of the significance of fraud or willful misrepresentation in
this context see note 35 and accompanying text supra. The Immigration Act also contains definitions of what constitutes "family ties" (for example, spouse, parent or child who is a United
States citizen or a permanent resident).
"Immigration Act, supra note 1, § 1182(c).
"Id. § 1182(d). See also Kleindeinst v. Mandel, 408 U.S. 753 (1972); notes 25, 32 and accompanying text supra.
3
mmigration Act, supra note 1, § 1182(d)(3).
391d.
"See Kleindienst v. Mandel, 408 U.S. 753 (1972). Here, waiver was denied despite acknowledged fame of applicant because applicant accepted extra speaking engagements without approval for amended visa application during a prior visit. Denial of a waiver recommendation is
especially rare in cases involving ineligibility for advocacy of Communism. Immigration Act,
supra note 1,§ 1182(a)(28). This is evidenced by the fact that only forty-three waivers were

Temporary Employment of Foreign Nationals
II. H Visa Symbols
Four visa symbols have been designated to the "H" class by the State
Department. The first, "H-i," applies to alien workers "of distinguished
merit and ability." The second symbol, "H-2," refers to alien workers who
will perform temporary labor or services if qualified unemployed Americans
are unavailable for the job. The "H-3" category encompasses alien trainees.
Finally, "H-4" has been assigned to the spouse and minor children accom4
panying or joining the applicant. '
The distinction between H-I and H-2 permits is especially vital. As we shall
see below, the H-2 petition and approval procedure is more difficult because
a United States Department of Labor certification is required to insure that
unemployed Americans are not losing jobs and that employed Americans'
wages and working conditions are not being adversely affected.4 1 Given
today's labor market, this certification is often impossible to gain. Failing to
secure the labor certification will bar issuance of an H-2 visa.' 3
III. The Petition Requirement
For any alien to gain a nonimmigrant visa in the H group, the prospective
employer" must file a petition (Form I-129B) to classify the nonimmigrant as
a temporary worker or trainee.' 5 This form must then be approved by the
Immigration and Naturalization Service which acts for the Attorney
General." INS approval is often based on consultation with applicable gov7
ernment agencies.'
Approval of this petition is required of all H visa applicants' 8 because such
approval establishes that the applicant is entitled to H status. However, such
approval does not automatically grant nonimmigrant status.' 9 The United
States consul abroad must still determine if the applicant is a bona fide nonimmigrant to establish the applicant's admissibility. 'I
The petition must be filed with the district director having jurisdiction over
the area in which the employment or training will take place. If employment

denied by the Attorney General out of 25,440 consulate applications for waiver of § I182(a)(28)
from the years 1967 through 1971.
"22 C.F.R. § 41.12 (1979).
428 C.F.R. § 214.2(h)(3) (1979).
431d.

"The petitioner need not be a United States resident. 8 C.F.R. § 214.2(h)(1) (1979).
"8 C.F.R. § 214.2(h)(1) (1979). See also Form 129B.
"Immigration Act, supra note 1, § 1103(b). See also 8 C.F.R. § 2.1 (1979).
"d. § 1184(c). Practically speaking, the only appropriate agency consulted is the United
States Department of Labor. See I C. GORDON & H. ROSENFIELD, IMMIGRATION LAW AND PROCEDURE, § 214(b), at 2-111 (1979) [hereinafter cited as GORDON & ROSENFIELD].
"1Foreign applicants are also referred to as beneficiaries.
"Immigration Act, supra note 1, § 1184(c).
"In re University of Okla., 14 1. & N. Dec. 213 (1972).
"8 C.F.R. § 214.2(h)(1) (1979).
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will cover more than one area, such as a concert tour, then the petition can be
filed in any office of the INS as long as some phase of the applicant's employment occurs within the territory of that office. More than one alien can be
included in the same petition only if they will be performing the same type of
labor or training, will work in the same immigration district and are applying
for visas at the same consulate. 2
To perform services or gain training with a new petitioner, however, a new
petition from the new employer is required. Once approved, the applicant is
also granted an automatic extention of stay."
If the applicant is married, the spouse and minor children gain automatic
nonimmigrant H status provided they do not accept employment during the
temporary stay in the United States. Such employment would also require
separate petition approval."
If the visa petition or application for visa extension is approved, the INS
will so inform the petitioner on Form 1-171C. The petitioner may then, in
turn, provide that form to any of the beneficiaries who wishes to leave and reenter the United States within the period for which the visa is valid."
If the beneficiary's visa expires while he is outside of the United States, he
may then use Form 1-17 IC to apply for a new or revalidated visa. Those who
are exempt from the visa requirement may present the original Form 1-171C
at the United States port of entry for consideration as to whether he may be
readmitted to the United States until the authorized date shown on the form.
However, expiration of the visa petition or the authorized extension requires
that the beneficiary must apply for and gain approval of a new petition even
though he will be returning to resume the same employment or training. '6
With every approval of a petition for classification as a temporary worker
(in other words, not a trainee), 7 the approving officer must promptly
forward the copy of Form 1-171C to an appropriate officer of the United
States Internal Revenue Service." Thus, the United States Internal Revenue
Service is put on notice by Form 1-171C that the foreign worker will be employed in the United States.
Form 1-129B requires that the applicant's wages be included." This information is crucial in showing that an alien is qualified to gain classification as a
temporary worker. The H-1 applicant's salary should be substantial enough

52/d.
"Id.
541d.
"8 C.F.R. § 214.2(h)(3a) (1979).
"Id.
"With trainees, the Internal Revenue Service Form 1-171 C is destroyed. See IMMIGRATION AND
NATURALIZATION SERVICE OPERATING INSTRUCTIONS § 214.2(h)(1) (1979) [hereinafter cited as
011. The 01 can be found in 4 GORDON & ROSENFIELD, note 47 supra.
"See id. § 214.2(h)(1 app.) for appropriate address of Internal Revenue Service office which
corresponds to the location of the petitioning employer.
"See Form 1-129B.
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to support a claim that the worker is truly of "distinguished merit and abilAlso, the H-2 applicant's salary must be substantial enough to show
that the worker's salary will not adversely affect the wages of similarly employed United States workers. 6' A cross-check of Form I-129B by the United
States Internal Revenue Service would reveal the applicant's wages as reported. Thus, "exaggerating" the income reports on Form 1-129B, to insure
petition approval, could make the foreign worker liable for taxes on the
wages reported even though the compensation is actually less.
ity." ' 60

IV. Workers of Distinguished
Merit and Ability (H-i)
The basic statutory requirement for an H-I visa applicant is that he be "of
distinguished merit and ability and is coming temporarily to the United States
to perform services of an exceptional nature requiring such merit and ability . ... "62 Amendments to the Immigration and Naturalization Act, made
in 1976 and 1977, have imposed special conditions on graduates of foreign
medical schools desiring H-I status.6 3 This matter shall be separately ad64
dressed below.
First, let us consider the requirements prescribed by the terms "distinguished merit and ability." These terms have been accorded numerous legislative, judicial, and administrative interpretations. When combined with the
regulatory criteria for H-I status, these interpretations provide the definition
of the terms "distinguished merit and ability."
As defined in House Report No. 851, "distinguished merit and ability
implies a degree of skill and recognition substantially above that ordinarily
encountered to the extent that a person so described is prominent or has a
6 5
high level of education in his field of endeavor." 1
The terms "distinguished merit and ability" and the House Report definition taken together still leave much to the imagination. Yet, no exact definition is laid out in the Immigration and Naturalization Service Regulations. A
look at the process of evaluation, as stipulated in the regulations, gives a
more specific indication of what "distinguished merit and ability" means.
These regulations require that all aliens seeking H-I classification must
attach to the petition, "documentation, certifications, affidavits, degrees,
diplomas, writings, reviews and any other evidence" attesting to the
'With respect to entertainers, see 8 C.F.R. § 214.2(h)(2)(ii) (1979). See also notes 79, 80 and
accompanying text infra.
'8 C.F.R. § 214.2(h)(3)(i) (1979).
"Immigration Act, supra note 1, § I101(a) (15)(H)(i).
"Health Professions Educational Assistance Act of 1976, Pub. L. No. 94-484, 90 Stat. 2243
(amending 8 U.S.C. § I101 (a)( 15)(H)(j) (1976). See also Health Services Extension Act of 1977,
Pub. L. No. 95-83, 91 Stat. 387 (amending 8 U.S.C. § I 101(a)(41) (1976) ); Kaye, note 14supra;
notes 14-16 and accompanying text supra.
'"See Part IV(c) infra.
6"H.R. REP No. 851,91st Cong., 2d Sess. 4, reprinted in [1970] U.S. CODE CONG. & AD. NEWS
2750, 2752.
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applicant's distinguished merit and ability and that the services in question
require a person of such standing. School records, diplomas and other supportive documents relating to the education of the beneficiary must be detailed and reflect the alien's degree of expertise. Any affidavits supporting
the applicant's experience and ability must also be in detail, must be selfexplanatory and must set forth the relationship by which the affiant came to
6
his knowledge of the beneficiary.
Falling within the H-i category are members of the professions provided
they are otherwise qualified to perform their services in the United States.6 A
member of the professions unable to immediately start work because licensing requirements are unmet by the applicant is thus ineligible for H-I status.6"
To supplement the general requirements for H-I status, the INS Regulations
and INS Operating Instructions include detailed criteria for those workers
who often fall within the "distinguished merit and ability" category. These
workers provided with special criteria include entertainers,6 9 athletes,"0 physicians,' nurses,' 2 and accompanying aliens.' 3
A. Entertainers
Entertainers and professional athletes make up a large portion of those
aliens with H-i status.' This may account for the special criteria developed
to delineate "distinguished merit and ability" for the entertainer. Factors to
be considered by the district director are set out by statute 5 and
include: whether the alien is a star or a featured entertainer; 6 the reputation
of the theaters and halls in which the alien has performed;" the reputation of
repertory groups, ballet companies, orchestras or other production companies with which the alien has appeared;' 6 the commercial successes of the
"8 C.F.R. § 214.2(h)(2)(i) (1979).

"In re Essex Cryogenics Indus., Inc., 14 1. & N. Dec. 196 (1972). A mechanical engineer,
otherwise qualified, is eligible for classification as an alien of distinguished merit and ability as a
member of the professions.
"In re St. Joseph's Hosp., 14 i. & N. Dec. 202 (1972). A pharmacist (member of the profes-

sions) must be able to engage in his profession immediately upon entry into the United States in
order to be eligible for classification as an alien of distinguished merit and ability. The rationale
of the deciding Regional Commissioner was that the pharmacist could not perform the requisite

services of an exceptional nature until New York's licensing requirements were met. Thus, the
applicant was not of distinguished merit and ability during this prelicensing training interim.
698 C.F.R. § 214.2(h)(2)(ii) (1979). See also 01, supra note 57, § 214.2(h)(2)(ii).

1°01, supra note 57, § 214.2(h)(2)(i).
'18 C.F.R. § 214.2(h)(2)(iii) (1979).

711d. § 214.2(h)(2)(iv).
"Id. § 214.2(h)(2)(v).

741 GORDON & ROSENFIELD, supra note 47, at 2-105.

"'8 C.F.R. § 214.2(h)(2)(ii) (1979).
6
In re Rexer, II I. & N. Dec. 65 (1965). Ventriloquist and acrobatic dancer were not of
distinguished merit and ability because they lacked evidence establishing them as stars or leading
players. Also, they were not prominently featured by name and they were not recognized to be
eminent by experts in the field of entertainment.
"8 C.F.R. § 214.2(h)(2)(ii) (1979).
"In re Lambeth Prods., I ll . & N. Dec. 534 (1966). Competent presentations by a theatrical
troupe on college campuses does not establish sufficient prominence in the acting field for
classification as aliens of distinguished merit and ability. See also 8 C.F. R. § 214.(h)(2)(ii) (1979).
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performer;

9

the performer's salary-past and present;' 0 the opinions of

unions," recognized critics," or other experts in the performer's field;
whether previous H-i petitions filed for similar services have been approved,' 3 and if so, whether there have been any changes in circumstances
which would affect the alien's classifiability as a performer of distinguished
merit and ability."
Advisory opinions from persons with opposing interests such as unions
and employers may also be requested for consideration." However, advisory
opinions from such groups and other experts will not be requested when the
performer's stature is such that his name alone establishes that he is of distinguished merit and ability,' 6 and there is no doubt "but that he is coming to the
United States to perform specified services of an exceptional nature which
require such merit and ability."' 7
If both or either condition is doubtful, then the advisory opinion shall be
sought." If, however, the solicited authority has previously advised that the
applicant is of distinguished merit and ability, no further consultation will be
required unless some factor arose indicating the alien is no longer of distinguished merit and ability or the services do not require such merit."
INS has set forth those organizations to be consulted" in cases where the
performer is involved in: a legitimate theater production;" the opera, ballet
or concert field;' 2 the variety field;"' the radio or television field;" work as a

"In re Shaw, I1 1.& N. Dec. 277 (1965). In Shaw, an eighteen-year old singer with a bestselling recording in Great Britain was denied classification as alien of distinguished merit and
ability because she lacked an extensive performance record, her press clippings were only biographical in nature and gave no indication of her eminence or talent, and her proposed salary was
barely enough to cover travel expenses to the United States. See also 8 C.F.R. § 214.2(h)(2)(ii)
(1979).
"See authorities cited in note 79 supra.
"In re Browne, 121. & N. Dec. 312 (1967). Browne allowed advisory opinions from those with
opposing interests (union and employer) to be used to determine if an alien was of distinguished
merit and ability. See also 01, supra note 57, § 214.2(h)(2)(ii); 8 C.F.R. § 214.2(h)(2)(ii) (1979).
"In re Rexer, I11.& N. Dec. 65 (1965). See also In re Shaw, 11. & N. Dec 277 (1965); notes
76, 79 supra.
:"8 C.F.R. § 214.2(h)(2)(ii) (1979).
Id.
"In re Browne, 12 1. & N. Dec. 312 (1967). See also note 19 & accompanying text supra.
"In re Peak Productions, 11. & N. Dec 462 (1965). In Peak, Anthony Newley qualified as
having distinguished merit and ability without an advisory opinion. By definition, a panelist on a
nationwide panel television show which must compete for a national viewing audience is of
distinguished merit and ability. See also 01, supra note 57, § 214.2(h)(2)(ii).
"O, supra note 57, § 214.2(h)(2)(ii).
"Id.
"Id.
9OId.
"Actors' Equity Association, 1500 Broadway, New York, New York.
"American Guild of Musical Artists, 1841 Broadway, New York, New York.
3In this field, the American Guild of Variety Artists office having jurisdiction over the area of
performance should be consulted.
"Here, the American Federation of Television and Radio Artists office having jurisdiction
over the area of performance should be consulted.
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musician; 5 films; 96 the field of Yiddish, Hebrew, or Israeli theatrical enterprise;97 Italian language theater;" and other appropriate fields. 99
Once requested, the specified organizations are granted a fifteen-day period to express their opinions. These opinions must be in writing with detailed
supportive evidence included. In cases where the petitioning employer can
establish the existence of an unforeseeable emergency, the time limit shall be
modified as needed. Such cases can also necessitate verbal consultation, but
once given, the authority must later provide a written opinion as prescribed
above.' 00
If, however, the H-I petition is denied, a copy of the final decision shall be
sent to the State Employment Service offices in New York,' 0 ' Los Angeles,10
or Chicago,0 3 as appropriate. These decisions are sent for information regarding a possible H-2 petition for the entertainer,' 0 ' and provide insight to
aid in future H-i petitions.
In compiling the petition, a copy or summary of the employment contract
should be included. 05The alien entertainer is restricted to the services, area
and employer specified in the approved petition.106 Thus, any change in employer or engagements requires a new petition. 7 Agents, purchasers, record
companies, or promoters may petition for the alien.'0I Because any change in
employer requires a new petition, care should be taken to avoid the necessity
of filing a new petition by choosing a petitioner who will maintain his working relationship with the alien throughout the stay. 1 9 Often, the general
agent fits this criteria best."'
An entertainer lawfully visiting the United States in a nonimmigrant status
other than H (such as visitor or student), may accept a brief engagement"I'
falling within the H category without filing for a change of classification
"The American Federation of Musicians office having jurisdiction over the area of performance should be consulted if the performer is a musician.
"In this field, the Screen Actors' Guild office having jurisdiction over the area of performance
should be consulted.
"Hebrew Actors' Union, 31 Seventh Street, New York, New York.
"Italian Actors' Union, AFL-CIO, 1697 Broadway, New York, New York.
"Other relating unions, when appropriate, must be consulted.
'01, supra note 57, § 214.2(h)(2)(ii).
.'Manager, Professional Placement Center, New York State Employment Service, 475 Park
Avenue South, New York, N.Y.
"'Manager, Professional Office, Economic Development Dept., 156 W. 14 St., Los Angeles,
Ca.
"'Manager, Professional Office, Illinois State Employment Service, 40 West Adams Street,
Chicago, 11.
"'01, supra note 57, § 214.2(h)(2)(ii).
'1 GORDON & ROSENFIELD, supra note 47, at 2-115.
"'8 C.F.R. § 214.2(h)(12) (1979).
"'Id.A new petition is not, however, required in cases where the performer appears in a bona
fide charity show without compensation or reimbursement. A show is not a bona fide charity if
any of the performers receive compensation or reimbursements for their performance.
"'SCHEMEL, THIs BusiNEss OF Music 63 (rev. ed. 1973) [hereinafter cited as SCHEMEL].
'091d.

IOld.
"'01, supra note 57, § 214.2(h)(2)(ii). A "brief engagement" is one "of no more than one
week's duration."
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beyond the engagement. He must, however, have a Form 1-129B petition
filed and approved on his behalf. ' 2
B. Athletes
Petitions for visiting alien athletes participating in professional competition must be filed by an organization, promoter or agent doing business in the
athlete's "field of endeavor. "' To gain H- I status, the petitioner must submit whatever documentation necessary to fulfill the "distinguished merit and
ability" criteria.'"
Wrestlers, like entertainers, must include schedules and employment terms
in their petitions. Similarly, changes in employer, schedules, or area also
require new petitions.' 'I If the evidence submitted by the petitioner is inadequate, appropriate agencies or organizations may be consulted." 6
C. Physicians
The Health Professions Educational Assistance Act of 1976 (The Health
Professions Act)' 'I and the Health Services Extension Act of 1977' ,8included
amendments to the Immigration and Nationality Act which drastically restricted the admission of foreign medical graduates to the United States.
Congress based its actions on the belief that the influx of foreign physicians
was diluting the quality of health care in the United States. 9 This feeling, in
turn, was rooted in the concern that foreign medical graduates have inferior
technical skills compared to United States graduates and the notion that the
doctors' English might be detrimental to their patients.'2" Another basis for
this amendment is the health care shortage many nations are facing because
large numbers of their physicians have emigrated to the United States.' 2'
Although the thrust of these acts is aimed at immigration restrictions,
important changes have been made limiting nonimmigrant visas as well.
The Health Professions Act has eliminated H-2 entry for nearly all alien
physicians entering the country to practice medicine'2 2 and halted H-3 trainee
entry of alien medical graduates to receive higher education or training."3
2

" d.

'"01, supra note 57, § 214.2(h)(2)(i).
VAd.
"'Id.

'"For wrestlers, the National Wrestling Alliance, Claridge Hotel, 1800 Locust Street, St.
Louis, Missouri, or any other appropriate agency should be contacted.
"'Pub. L. No. 94-484, 90 Stat. 2243 (1976).

"'Pub. L. No. 95-83, 91 Stat. 387 at 395 (1977).
'9Kaye,
supra note 14, at 63.
0
12
1d"
I"Id. See also S. Res. 3239, 94th Cong., 2d Sess., 122 CoNo. REc. 21915 (1976) (remarks of
Sen. Beall) where it is noted, as an example, that there are more Thai-trained physicians in New
York than are providing care for Thailand's 28 million rural population.
"'Immigration Act, supra note 1, § 1101(a)(15)(H)(ii).
"'Id. § 1l01(a)(15)(H)(iii).
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Only H-I status entries have been retained, and these have been restricted
solely to cases in which the alien physician has been invited by a public or
nonprofit educational or research institution or agency in the United States,
to teach or conduct research or both.' " Patient-care activities are allowed but
only if they are incidental to the teaching or research.' 25
The Health Services Extension Act amended the Immigration and Nationality Act, inter alia, by exempting alien physicians of national or international renown in the field of medicine from the limitations of the Health
Professions Act. '26 Thus, nationally and internationally acclaimed physicians may qualify for H-I visas even though they have not been invited for
educational or research activities. These renowned doctors may enter the
United States to serve in purely patient-care services. Also, they may enter as
H-2 status nonimmigrants, upon obtaining the proper labor certification.,
In the petition, evidence should be included which satisfactorily proves
that the alien physician has graduated from a medical school or has a full and
unrestricted license to practice medicine in a foreign state. 28 Also, it must be
shown that the physician is coming to the United States to conduct research
or teach at a public or private nonprofit research or educational facility.2' 9 In
situations involving patient care, documentary proof must be offered to
show that such patient-care services are merely incidental to the teaching or
research. '30
Doctors of national or international renown must follow the same procedure as other temporary workers seeking H-I status petitions.' 3 ' Of course,
the physician should offer proof of his renown to be exempt from the other
visa limitations placed on foreign medical graduates.
D. Nurses
Petitions to accord H-i status upon an alien nurse must include evidence
that the alien has obtained a full and unrestricted license to practice professional nursing in the country where the alien's education was obtained.' 32
Such evidence is not required if proof is offered indicating the nurse's training was obtained in the United States or Canada.' 33

'24ld. § l l01(a)(15)(H)(i).

"18 C.F.R.§ 214.2(h)(2)(iii) (1979).
"'The definition of "graduates of a medical school"as applied in the Health Professions Act
was amended to exclude those in the field of medicine who are of national or international
renown. Immigration Act, supra note 1, § 1101(a)(41). Thus, the limitations placed on "graduates of a medical school" does not apply to foreign physicians of national or international
renown.
'2'Kaye, supra note 14, at 77, 80.
"8 C.F.R. § 214.2(h)(2)(iii) (1979).
"'Id. See also Form 1-129B.
'8 C.F.R. § 214.2(h)(2)(iii) (1979).
"'Immigration Act, supra note 1, § 1101(a)(15)(H)(i).
'8 C.F.R. § 214.2(h)(2)(iv) (1979).
"'Id.See also Form 1-129B instructions.
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The petitioner must also include a statement certifying, to the best of
petitioner's information and belief, that the beneficiary is fully qualified
under the laws governing the place of intended employment.' 3 This statement must also indicate whether the petitioner is authorized to employ the
alien for the intended services, according to the same applicable laws., 3 Any
limitations on the alien's services pursuant to these laws must be detailed in
the same statement. The district director shall then consider these limitations
in deciding if the intended employment is of an exceptional nature such that
would require a person of distinguished merit and ability. 136
E. Accompanying A liens
For accompanying aliens, such as managers, trainers, or musical accompanists to gain H-I status, the district director of INS must determine that
they are necessary for a successful performance by the beneficiary. '" In such
cases, the accompanying aliens' classification request may be in the same, or
a separate, petition from that of the beneficiary.' 8
This showing, that an accompanying member of an entourage is necessary,
is often very difficult to show. Such decisions are highly subjective. Thus,
supporting evidence should be explicit in displaying unique qualities which
make the accompanying alien irreplaceable. 39 Special technical skills, or foreign language abilities can be vital factors. 0 However, the petitioner should
not link the beneficiary and the accompanying alien inseparably. The beneficiary may be unable to gain H-1 status because of classification denial to
entourage members. "'
V. Aliens Performing Temporary
Services for Which Qualified
American Workers Are Not Available (H-2)
Acquiring an H-2 visa involves more time and complexities than other H
visas. H-2 visas require a United States Department of Labor certification
(labor certification) that unemployed persons capable of performing the labor are not available in the United States and that the employment of the
alien will not adversely affect the wages and working conditions of workers
similarly employed in the United States." 2 H-2 visas also require that the

8 C.F.R. § 214.2(h)(2)(iv) (1979). See also In re St. Joseph's Hosp., 14 1. & N. Dec. 202
(1972).
'38 C.F.R. § 214.2(h)(2)(iv) (1979).
1"Id.
'8 C.F.R. § 214.2(h)(2)(v) (1979).
13ld.
13'SCHEMEL, supra note 108, at 86.
,Old .
141d.

'8 C.F.R. § 214.2(h)(3)(i) (1979).
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petitioner supply a detailed description of the condition making it necessary
to bring the alien to the United States and whether the need is temporary,
seasonal, permanent or whether such condition is likely to recur.4I 3
This latter requirement is vital because the petitioner must intend to employ the applicant for only a temporary period. 4 Also, the applicant's inten-

tion must be to remain in the United States for only a temporary period."I
Not only must the applicant's intended stay be temporary, but the services

must be temporary in nature. 4 6 This "double temporary" requirement is in
contrast with H-I requirements which allow H-I workers to temporarily occupy permanent positions. ""
Whether a service is considered to be temporary in nature can be influenced
by several factors. For instance, filing a petition for an immigrant visa may
indicate that a position is of a permanent nature.'"" In cases where the peti-

tioner has a continuing need for a type of service, that service would normally
be regarded as permanent in nature. This is so despite the fact that the period
of intended employment is limited. " However, when this normally perma-

nent service is limited to special temporary activities required during period
of peak productivity, the work may be considered to be temporary in nature. 0
A. Labor Certification
The petitioner in every H-2 case must apply for a labor certification. In
support of the petition, the petitioner will then submit either the approved
certification or a United States Department of Labor notice that a certification cannot be made. Any H-2 petition submitted without the certification or
notice shall be returned. If the petitioner insists on a decision without compliance with these requirements, the petition will be denied.' 5 '

3

1 1d.

'"Bernsen & Fragomen, Non-Immigrants, Work Authorization andSpecial Alien Problems,
II ANN. IMMIGRATION AND NATURALIZATION INST. 19 (1978).
"',Id.
"Immigration Act, supra note 1, § 1101(a)(15)(H)(ii).
"'An H-I visa holder is no longer required to perform services of a temporary nature. Pub. L.
No. 91-225, 84 Stat. 116 (amending 8 U.S.C. § I 101(a)(15)(H). Testimony established that the
requirement of temporary-type services for H-I visa holders restricted the ability of international
companies to import foreign nationals of special skills to the United States. H.R. REP. No. 91851, 91st Cong., 2d Sess 3 (1970). This was a hindrance to United States exports and American
companies trying to compete in overseas markets.
"In re University of Cal. Medical Center, 10 1. & N. Dec. 715 (1964). Nonimmigrant classification cannot be used by the applicant to circumvent inability to gain a visa number because of
the unavailability of visa numbers. See also note 22 & accompanying text supra.
'"In re Contopoulos, 10 1. & N. Dec. 654 (1964). A position of "governess" is not temporary
in nature, since such work would occur as long as the family unit exists. Thus, the two-year
limitation set by the petitioner does not alter the temporary nature of the position.
"'In re General Dynamics Corp., 13 1. & N. Dec 23 (1968) (continuing need of engineers by
petitioner was offset by a critical period of peak productivity).
'01, supra note 57, § 214.2(h)(la).
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In reviewing applications for a labor certification, the United States Department of Labor follows procedures and applies criteria set forth in their
regulations. I
Unlike labor certifications for immigrants, which incorporate blanket certification and noncertification lists, nonimmigrant H-2 determinations are
always made on a case-by-case basis.' Thus, in each case, the petitioning
employer must submit the application for labor certification (Form MA750B) to the local State Employment Service office. A report is then passed on
to the regional office of the Employment and Training Administration of the
United States Department of Labor. It is the Employment and Training Administration office which actually approves or disapproves the labor certification. I'
Basically, the application for labor certification (Form MA 7-50B) is a
description of the job being offered by the petitioner. Included in the form
should be a direct nontechnical account explaining what, when, how and
where the work will be performed and a delineation of any special require55
ments needed for the job.'
Since the labor certification establishes that capable unemployed workers
are unavailable in the United States, the job requirements specified in the
application are vital. There may be some temptation to adjust these job requirements to suit the applicant's qualifications and thus diminish the possibility of Americans filling the position. However, Form MA 7-50B asks for
the "minimum" requirements for the job.' 6 In judging the validity of the job
requirements, the standard applied is that the requirements be "reasonable.""' To see exactly what is "reasonable," one can check the Occupational Handbook, published by the United States Department of Labor. This
handbook specifies the usual requirements for many types of work.' 8
Form MA 7-50B provides separate portions to set forth requirements in
training, education and experience.' 59 Some Department of Labor literature
outlines the minimum number of years needed to gain skill in many fields.' 0
A reasonable intent to enhance the quality of the petitioner's business will
support some educational requirements but not others. '' For instance, Mon'20 C.F.R. §§ 656.20-.60 (1979). See also EMPLOYMENT AND TRAINiNO ADMINISTRATION,
U.S. DEP'T OF LABOR, OPERATING INSTRUCTIONS §§ 656.20, 656.21 (1979) [hereinafter cited as
D.O.L. OPERATING INSTRUCTIONS]. The D.O.L. OPERATING INSTRUCTIONS can be found in 4
GORDON & ROSENFIELD supra note 47.
'01, supra note 57, § 214.2(h)(Ia).
"14l GORDON & ROSENFIELD, supra note 47, at 2-113.
"'Form MA 7-50B and instructions. See also Wildes, Labor Certification ProcedurePreparing The Application; the Process;Appellate Procedure, I1 ANN. IMMIGRATION AND NATURAULZATION INST. 139 (1978) [hereinafter cited as Wildes].
"'Form MA 7-50B.
"Ratnayake v. Mack, 499 F.2d 1207, 1212 (8th Cir. 1974).
"'Wildes,supra note 155, at 142. See 20 C.F.R. § 656.21(b)(8) (1979) (job requirements must
not be "unduly restrictive").
"'Form MA 7-50B.
'*Wildes, supra note 155, at 141.
"'Ratnayake v. Mack, 499 F.2d 1207, 1212 (8th Cir. 1974).
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tessori school requirements that teachers undergo extensive training and certification was held to be reasonable despite the fact that twenty-two elementary school teachers were available for work but did not qualify for the
Montessori requirements."" However, it was also held that the Montessori
school requirement that teachers be certified from one particular institute
was unreasonable to the extent that teachers with comparable or superior
training were disregarded.' 3
Any requirement which will per se severely limit the number of American
job applicants, but which is not necessarily a requirement for that type of
work, will be scrutinized. The most common instance of this is the foreign
language requirement. Any such requirement should be justified and the
need should be documented carefully. Otherwise, the application will not be
processed. '"
An approved labor certification also shows that employment of the foreign
worker will not adversely affect the wages and working conditions of workers
similarly employed in the United States."65 Thus, the conditions and wages
offered to the foreign worker are important. The application for labor certification should show wages being offered which are equivalent or greater than
the prevailing rate of wages.16 6 If the wage being offered is below the prevailing rate, but still is in accord with a negotiated collective bargaining agreement, then that wage cannot be said to adversely affect the wages and work6
ing conditions of workers similarly employed.' 1
The wage proposed by the employer may also require a statement of
guarantee from the employer. "' This guarantee includes the assurance that
an upward change in the prevailing wage will be accounted for by the em-

ployer. "6 9 For example, if the prevailing wage increases from four dollars per
hour at the time of certification to six dollars at some future date, the employer is expected to increase the pay to meet the prevailing wage. 7 '
A wage offered which is based on a commission or incentive bonus is not
acceptable as meeting the prevailing wage unless the employer guarantees
some wage paid on a weekly, biweekly or monthly basis which meets the
prevailing wage.

7

62Id

"Id. at 1212-13.
"Wildes, supra note 155 at 143.
"'68 C.F.R. § 214.2(h)(3)(i) (1979).
6620 C.F.R. § 656.40(i) (1979). A wage is said to be equivalent to the prevailing wage if that
wage is within five percent of the average pay rate for similarly employed workers in the intended
area of employment or if the wage is paid pursuant to an arms-length collective bargaining
agreement. See also notes 167-73 & accompanying text infra; 20 C.F.R.§ 656.40(c) (requires that
any prevailing wage must meet the minimum wage prescribed by law).
"'See 20 C.F.R. § 656.40(a)(2)(ii) (1978). See also note 166 & accompanying text supra.
'"D.O.L. OPERATING INSTRUCTIONS, supra note 152, § 656.21(3). See also 20 C.F.R. §
656.21(b)(3)(1979).
169d.

"'Id. For a definition of prevailing wage, see note 166 supra.
"20 C.F.R.§ 656.21(4).
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In cases where the employee will work in more than one location (for
example, sound technician on a concert tour), the prevailing wage is based on
72
the location where the highest proportion of working time will be spent.'
Thus, an applicant working on a nationwide tour must receive a minimum
wage throughout the entire tour as prescribed by the location where the
highest portion of his working time will be spent.'
Perhaps the most important aspect of gaining a labor certification is the
showing that the employer has been unable to fill the job opportunity with
qualified unemployed workers in the United States. To show this, the employer must document the unsuccessful recruitment of United States workers
through the public employment system and/or through other sources normal
to the occupation.'7" This recruitment must be carried out by the employer in
good faith for a period of at least thirty days.'7" Also, the employer must have
reason to think the recruiting will continue to be unsuccessful,' 6 and the
employer must be willing to offer the job to any qualified United States
worker. ' "
To document the recruitment efforts, the Application for Alien Employment Certification (Form MA 7-50B) should include: a list of the sources
used in recruitment identified by name, the number of responses from United
States resident workers, the number of interviews conducted with the United
States resident workers, specifications of why these resident workers were not
hired, and specification of the wages and working conditions offered.'"
The United States Department of Labor Regulations and the Operating
Instructions of the Employment and Training Administration, Department
of Labor, provide complete procedural requirements for acquisitions of a
labor certification.
It bears noting, at this point, that the labor certification is only advisory in
cases with nonimmigrant visas.' 80 This procedure differs from immigrant
visa situations because the Attorney General is given complete authority over
nonimmigrant visas.' 8 ' However, the United States Department of Labor
determinations are given great weight and will usually be followed by INS., 2
'9

'"Id. § 656.21, Employment in More Than One Location.
"73Id.

20 C.F.R. §656.21(b)(1) (1979). See also D.O.L. OPERATING
§ 656.21(b)(1).
'"Id. § 696.21(b)(1). See also 20 C.F.R. § 656.21(g) (1979).

INSTRUCTIONS,

supra note 152,

.620 C.F.R. §656(b)(1) (1979). See also D.O.L. OPERATING INSTRUCTIONS, supra note 152, §
656.21(b)(1).
"20 C.F. R. § 656.21 (b)(7) (1979). See also D.O.L. OPERATING INSTRUCTIONS, supra note 152,
§ 656.21(b)(7) which notes that the showing that the job is open to qualified United States
workers is implicit in the employer's signature of Form MA 7-50B.
'"D.O.L. OPERATING INSTRUCTIONS, supra note 152, § 656.21(b)(1).
"'Id. § 656. See also 20 C.F.R. §§ 656.20-.60 (1979); 01, supra note 57, § 214.2(h).
"'I GORDON & ROSENFIELD, supra note 47, at 2-114.
"'Id.Seealso Immigration Act, supra note 1, § 1101(a)(1 5)(H); 8 C.F.R. § 214.2(h)(3) (1978).
.2 1 GORDON & ROSENFIELD, supra note 47, at 2-114.
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A denial of a labor certification is not conclusive and the petitioner may rebut
the Labor Department's findings with countervailing evidence concerning
the availability of, and a lack of adverse effect on, United States workers as
well as evidence rebutting compliance with Labor Department rules and policies. 8
VI. Alien Trainees (H-3)
Any individual, organization, firm, industrial establishment or other
trainer may petition for nonimmigrant trainees to provide training in agriculture, commerce, finance, government, transportation and the professions.' 8"
Further, the source of remuneration received by the trainee and whether the
petition gains any benefit are immaterial factors.' 85 There are, however, certain limitations proscribed on all trainee applicants. Also, special criteria
have been established for nurses' 86 and for Japanese and Korean agricultural
trainees.'
A. Productive Employment That
Will Displace United States
Residents Is Not Allowed
The trainee shall not be permitted to engage in productive employment if
such employment displaces a United States resident. 88 INS looks to many
factors in deciding whether a trainee's prospective activity is actually productive employment. A substantial salary may indicate productive employment
and the displacement of a United States resident. 89 Medical residency is not
primarily training but rather is productive employment.' 9 Also, prior experience or past training which would result in merely a repetition of training
suggests that the trainee is engaged in productive employment.' 9'
"Id. See also 8 C.F.R. § 214.2(h)(3) (1979).
C.F.R. § 214.2(h)(4)(i) (1979). Trainees coming to receive graduate medical training are
not included in the H-3 category however.
'"ld. § 214.2(h)(4)(ii).
"61d. § 214.2(h)(4)(iv).
"01, supra note 57, § 214.2(h)(2)(v).
"'8 C.F.R. § 214.2(h)(4)(ii) (1979).
''In re Kraus Periodicals, Inc., I 1 . &N. Dec. 63 (1964). In Kraus approval of a petition for
H-3 status was denied because a specific training program was not set forth and because a
substantial salary indicated that the employment was productive and would displace a United
States resident.
"'In re Bronx Mun. Hosp., 12 1. & N. Dec. 768 (1968). Also, a trainee coming to receive
graduate medical training is not within the trainee classification. This exclusion is made by the
Health Professions Educational Assistance Act of 1976, Pub. L. No. 94-484, § 601(b), 90 Stat.
2243, 2301 (1976). See also notes 14-16 supra; notes 63-64 and accompanying text supra. However, an American Medical Association approved hospital may gain trainee status for a medical
student to engage in summer employment as an extern. See I GORDON & ROSENFIELD, supra note
47, at 2-100; 8 C.F.R. § 214.2(h)(2)(ii) (1979).
"'In re Miyazaki Travel Agency, 10 1.& N. Dec. 644 (1964). In Miyazaki, trainee status was
denied where the applicant already had three to four years experience as a travel agent. See also
In re Koyama I ll . & N. Dec. 424 (1965) (trainee applicant was already a skilled ornamental
horticulturist and training would merely repeat prior training and result in application of present
."8
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A corollary limitation pertains to United States businesses using the H-3
classification to recruit and train aliens to staff their domestic operations.
This is not allowed since H-3 classification is limited to cases where the training benefits are intended for use in a foreign country. 9' 2
Evidence that the petitioner is using a trainee program merely to staff his
business with underpaid foreign workers precludes H-3 status since the activity is productive employment and would displace United States residents.' 93
B. Training Program Requirements
Each petition for H-3 classification must include a statement describing the
training program. 9 ' This description should relate the type of training involved, and what proportion of the training will be spent in classroom instruction, in unsupervised on-the-job training, and productive employment. 95 The statement must also explain the position of duties for which the
training program will prepare the trainee. 9 6 If the training program is incidental to a full course of study at an acceptable academic, vocational, business or language school, the applicant should be classified as a nonimmigrant
student and not as a nonimmigrant trainee.' 97
The attached petitioner's statement must also include the reason why the
training cannot be obtained in the alien's home country and why such training must take place in the United Staes.' 98
C. Nurses
A petitioner may seek classification for a foreign physician or nurse who is
coming to the United States for training in furtherance of a career in nursing. 99 The nurse must still meet the same licensing and educational requireknowledge); In re Sasano, I ll. & N. Dec.363 (1965) (applicant as trainee in a fruit orchard was
denied status because he was a graduate of a Japanese agricultural college and had twelve years
of experience similar to that of the petitioner).
'In re Glencoe Press, 11 1. & N. Dec. 764 (1966).
"'Inre Treasure Craft, 14 1. & N. Dec. 190 (1972). In Treasure Craft, the petitioner, a ceramic
pottery manufacturer, gave applicants only "on-the-job" training which did not result in actual
progression in skills mastery but was actually productive employment.
'8 C.F.R. § 214.2(h)(4)(iii) (1979).
"Id. See also, In re Kraus Periodicals, Inc., I11. & N. Dec.63 (1964) (H-3 status denied for
failure to show training program and failure to specify skills for which applicant would receive
training); cf., In re Int'l Transp. Corp., 12 I. & N. Dec. 389 (1967) (H-3 status approved since
planned training program existed for training as an international foreign traffic clerk, training
was unavailable outside the United States, any incidental production by the alien would be
clearly offset by training time, and the United States workers would not be replaced). See also In
re Saunders 10 1. & N. Dec. 647 (1964) (H-3 status was approved for an organized program of
training in all phases of orchard work which included lectures and demonstrations where the
trainees were under constant supervision with opportunities to gain corrective instructions); In re
Koyama, I 1I. & N. Dec. 424 (1965) (time period was deemed to be excessive, and thus H-3 status
was denied, to an agricultural trainee whose training was repetitive, on-the-job activity which
lasted 24 months).
"8 C.F.R. § 214.2(h)(4)(iii) (1979). See also authorities cited in note 195 supra.
"8 C.F.R. § 214.2(f)(la) (1979).
"'Id. § 214.2(h)(4)(iii). See note 195 and accompanying text supra.
'998 C.F.R. § 214.2(h)(4)(iv) (1979).
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ments as specified in the criteria for H-I applicants,"' although the applicant
need not qualify as being of "distinguished merit and ability." 2 ' Also, the
petitioner must certify that the beneficiary may engage in such training under
the laws of the training location jurisdiction, and that the petitioner is authorized to give such training under those laws."0
VII. Spouse and Children of
The Beneficiary (H-4)
The spouse and minor children of the beneficiary of an H nonimmigrant
visa may be admitted into the United States as H-4 nonimmigrants if accompanying or following to join the beneficiary 03 H-4 visa holders may be admitted and receive extensions of stay which are coextensive with the beneficiary. However, authorization to engage in employment is not granted to an
H-4 nonimmigrant. 0' Such employment would require a separate petition.2 5
VIII. Extension of Stay
An extension of the H-visa period of stay may be authorized incrementally
for periods of no more than twelve months. 06 However, H-2 temporary
workers are limited to an unbroken stay of three years.20 7
The terms and conditions of an extension of stay are the same as for admission, except that the extension is requested on Form 1-539.10 The form is
submitted between fifteen and thirty days prior to the expiration of the original or previously extended stay.20 9 Minor children of the same classification
(for example, "H" or "B" nonimmigrant visas) need not apply however. 10
If the worker or trainee wishes to change employment or training he must
apply with a new Form 1-129B3. Also, Form I-129B is used to file an application for a group extension. 2
In the case of H-2 temporary workers, a new labor certification will be
required because a petition approval is not valid beyond the date of the labor
certification. 3 If no date of validity is stated, then the petition is automatically valid for one year from the date of the labor certification." 4 For all
"'0See Part IV(D) supra.
20-8 C.F.R. § 214.2(h)(4)(iv) (1979).
,o1Id.
"'Id. § 214.2(h)(1).
"'Ild.

":'Id"
'6Id. § 214.2(h)(11).
:Id.
"Id.
"'Form 1-539, instructions.
21OId.
2

..8 C.F.R. § 214.2(h)(11) (1979).

212Id.

"'31d. §§ 214.2(h)(7), 214.2(h)(1 1).
21'Id. § 214.2(h)(7).
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other H nonimmigrants (i.e., those not requiring a labor certification), the
maximum period for valid stay without an extension is one year.2' "
IX. Termination or Revocation of
Petition Approval
A petition approval is automatically terminated if the petitioner dies, goes
out of business, or submits a written withdrawal of the petition prior to the
applicant's arrival in the United States." 6
Also, any labor disputes which involves a work stoppage or layoff of employees will cause the denial of petition approval." 7 If the petition has already been approved, such labor disputes will cause automatic suspension of
the approval as long as the dispute is in progress."'
X. Change of Nonimmigrant Classification
Nonimmigrants may change from one nonimmigrant classification to
another provided that three conditions are met. 2 9 First, he must continue to
maintain his status as a nonimmigrant."I Next, the applicant should not be a
crewman, transit alien or an exchange visitor. The latter two, transit aliens
and exchange visitors, may only change to diplomatic status (A visa) or to the
status of a designated principal resident of a foreign country (G visa)."'
Finally, the applicant must show his eligibility for the new status.222
The application for a change of status is made on Form 1-506 to the district
director having jurisdiction over the applicant's place of abode in the United
States. '3 Any changes to H or L status also require submission of Form I24
129B.
XI. Adjudication and Appeal
In adjudicating the petition for classification as a temporary worker or
trainee, the district director considers all the evidence submitted with the
petition and any other evidence he can procure. 25 If an adverse decision is
proposed on the basis of such independent evidence, the petitioner shall be
'
notified and offered a chance to rebut the evidence. 26
If the subsequent
2

'Id.

2

'Id. § 214.2(h)(8).
2"Id. § 214.2(h)(10).

2l8Id.
"'See § 248.1(a). Nonimmigrants are not permitted to change to the fiancee or fiance visa
status K. Immigration Act, supra note 1, § 1l01(a)(15)(K).
2208 C.F.R. § 248.1(a) (1978). See 8 C.F.R. § 248.1(b) (1978), for Maintenance of Status. The
criteria applied include reviewing whether the applicant has stayed beyond the authorized period
and the applicant's conduct relating to the maintenance of his original classification.
2'Immigration Act, supra note 1, § 1258.
228 C.F.R. § 248.3(a) (1978).
2 3d.
22"Id

§ 248.4.

2'Id. § 214.2(h)(6).
26id.

256

INTERNATIONAL LA WYER

decision is also a denial, the petitioner may appeal to the regional commis22
sioner.' 27 No appeal is allowed, however, in denials for extension requests. 1
If the petition is denied by the district director, the decision should relate
the pertinent facts taken from the evidence and should specify the reasons for
the decision given the facts and the laws at hand.229 The petitioner would be
provided with notice of the decision, the reasons for the decision and notifi23
cation of his right to appeal to the regional commissioner.
Appeal commences upon filing a notice of appeal (Form 1-290B) within
fifteen days of the mailing of the notification.23 ' A brief with the notice of
appeal may then be filed and forwarded to the regional commissioner with all
the evidence relied upon for the decision. 32 If oral argument is requested, it
may be heard by the regional commissioner or his designate. 233 The appeal
may be dismissed without oral argument if the concerned party fails to state
23 4
the reasons for the appeal or if the appeal is frivolous.
The regional commissioner's decision is made in writing and a copy is
served upon the petitioner or his representative.' There is no further administrative appeal at this point. However, designated Central Office officials such as the INS Commissioner or the INS Deputy Commissioner may
'
direct any case to be brought before him. This is called certification. 36
The
petitioner is notified, given 10 days to submit a brief, and the case is reheard.'37

2'Id. §§ 103.1(m), .3.
§ 214.2(h)(11).
:"Id. § 214.2(h)(6).
111d. § 103.3(a).
2'/d.

"Id. § 103.3(a).
232Id.

11Id. § 103.3(c).

2-1d. § 103.3(b).
"3Id. § 103.3(d).
"'See id.§ 103.4.
2'See

id.

